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The issues of the women's movement in Canada in some respects
have not changed. The problems which were highlighted in the 1970
Report of the Royal Commission on the Status of Women are still with
us.' This report documented women's inequality in Canada under
the law and in the work-force. It showed that women were poor
because we did not have equal access to jobs, equal pay for the work
we performed, or adequate public child care, and that we were
treated unfairly in property and tax legislation. The most important
result of this document was that it enabled women's groups to bring
to public consciousness the discrimination women faced, a discrim-
ination that was blatant and widespread. The government was forced
to recognize that women had not been sufficiently heard and that
something should be done about this.

Government's initial reaction was to attempt to subsume all major
action on women's issues at the federal level under the government
itself. At the historic "Strategy for Change" conference which inau-
gurated the National Action Committee on the Status of Women
(NAC), one of the major issues was whether this group should support
the creation of a government body on women or organize an inde-
pendent national women's organization. ? Although a collective voice
for the womens movement was certainly not yet strong, the govern-
ment saw the wisdom of containing this movement by direct control.
Fortunately, women at this conference thought otherwise, and NAC
became an independent organization. Nevertheless, throughout its
history it has been largely funded by the federal government: this
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fact certainly has had mixed blessings for the organization and, at
this point in its history, is presenting particularly alarming conse-
quences.

At the federal level, work was immediately begun to eliminate overt
sexism in federal legislation. By 1975 Marc Lalonde, the minister
responsible for the status of women, reported in his department's
publication celebrating International Women's Year that discrimina-
tion against women had been eliminated from Canadian legislation.
This, of course, was a joke to activists in the women's movement.
While the .words of the legislation might have been gender-neutral,
its effect certainly was not.

The early efforts of the women's movement focused to a consid-
erable extent on economic issues. Most notable were the efforts to
highlight the wage gap between men and women who worked for
pay, which led to a major campaign for "equal pay for work of equal
value" This was a difficult concept to communicate to the public and
to the government, but partial recognition of the principle was
achieved when the words were included in the federal Human Rights
Act of 1977.E The issue of property rights for women was another
consuming matter of the 1970s, when the case of an Alberta farm
woman highlighted the unequal treatment of women under the law.
Of course, most economic issues were not fought at the federal level
but by women within their own community. The most dramatic were
specific fights for women at the work-place - at the banks, at Bell
Canada, in factories. Women's attempts to organize were fought hard
by employers, but the positive result of the 19705 was the increasing
involvement of the women's movement in an effort to achieve rec-
ognition of women's right for decent wages and working conditions.

For most of the issues of the 1970s there was not a clear distinction
between economic issues and other equality issues. The case of
Native rights for Native women was a good example of this. The
women's movement became involved in this issue (supporting the
Native women who had been excluded from their bands because they
had married white men) as an equality rights issue, but it quickly
became an economic issue as well, the implications of which could
not be ignored.

Deciding which issues to pursue and which to ignore created
considerable tension within NAC in the 1970s. While it is clear even

from the beginning that almost every problem in society was a
women's issue, there was a feeling that the organization should con-
fine itself to those which could strictly be defined as "womens issues."
This became most evident in the debate about federal wage and price
controls in the mid-1970s. Many of us argued that women would be
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most damaged by this measure primarily because it would prevent
women from trying to close the gap between male and female wages.
We wanted a strong statement against this from the women's move-
ment. This did not occur and, while the reason may have been that
many women in the organization had close ties to the party in powet,

the argument was won on the grounds that we would lose credibility
if we became just one other organization speaking on a wide range
of issues; we should confine ourselves to what was obviously and
directly of concern to women because no one else was doing this. A
similar argument was used when attempts were made to link nac
with the peace movement.

The eatly attempts of the national women's movement on economic
issues tended to focus on women's right to make choices. The pub-
lication of Gail Cook's book  Opporsunities for Choice (1976) stressed
this theme, which seemed appropriate to many at the time .* We were
to fight not the system but how we were treated within it. While
there were conflicts with those in power in the federal government,
these were fairly minimal. The overriding objective was to influence
power - to exert influence behind the scenes, while at the same time
claiming tremendous support for our position from the women's
movement in general. This, in many respects, was a "subdued fem-
inism " T do not mean to imply that feminism in Canada was at this
time without fire and fight, but at the federal level we were not much
of a threat to the government. (And this is probably why they con-
tinued to increase our funding.) At other levels, much was going on:
Henry Morgentaler went to jail for performing abortions, and wom-
en's groups were actively defying the government on this issue; Grace
Hartman went to jail to defend women's right to strike at hospitals;
and women's groups across the country were organizing to provide
services for women and were in open conflict with powerful forces
in their communities and work-places.

The focus on economic issues has changed perceptibly for the
women's movement since the 1970s. By the 1980s government and
employers had accepted women's intervention in issues like equal
Pay, maternity leave, and the movement of women out of traditional
occupations. They also accepted our right to speak on day care,
reproductive choice, pornography - anything that could be seen as a
women's issue. But more and more women realized that the crucial
Issue would be the extent to which women could have a role in
economic decision-snaking. Having "opportunities for choice" was
no longer the crucial point; being able to determine what the choices
would be constituted the real fight for women in Canada. Women
began to make the connection that ultimately all of the issues we
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were fighting for are related to the way the society is constructed.
We recognized that economic decision-making by government and

business affects how successful we can be in just about every area
of our lives. More and more the realization took hold that, although
we can fight for years and years for such legislation as equal pay for
work of equal value - and ultimately may make gainsin thisarea -
it isasmall victory if a government economic policy (such asthe
current obsession with international competitiveness) means that
fewer people will be employed. Equal pay laws do not help much if
you do not have ajob.

Initially, women's attempts to discuss broad economic policy issues
were ignored. From the perspective of government and business,
women and economics do not mix well. Our demands are seen as
"take-aways" - not contributions. What we want is perceived as a
drain on the economy: full and equal employment, equality in deci-
sion-making, economic security, better social services, a safe world.
These demands are considered unrealistic in the hard world of eco-
nomics. It is not that our demands are considered totally unreason-
able, but they just do not mesh with hard-time economics. What
women have had to say has been treated as a discussion of welfare
policy, not economic policy.

When feminists talk about economics it makes government and
business nervous because we tend to focus on the irrationality of
what is going on. We emphasize goals and objectives and are critical
of choices which have been made, choices which have been damaging
to people. Never before in the history of human existence has there
been as much food produced in the world as now. Y et people starve
to death in some parts of the globe while vast quantities of food rot
in warehouses in North America and Europe. We seethisasirra-
tional.

We know that in Canada there is considerable poverty and that
this poverty isincreasing, in spite of the fact that Canadaisarich
nation with abundant resources. We know that there is a need for
better social services and a need for people to provide them, yet our
unemployment rate is huge. We see this waste of labour asirrational.
We are downright hostile to government programs which are
directed towards supporting the war industry, rather than towards

meeting real human needs. Most important, we are critical of the
priorities which have been established and feel that our leaders have
lost sight of the goal of a more just and equitable society. When we
began to talk about economic issues like the budget, trade policy,
privatization, deregulation, and the general structure of the Canadian
economy, we were going too far. These were not women's issues:
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women were not "experts' and therefore our criticism had little cred-
ibility. But one of the very positive results of the massive women's
movement in the past twenty years had been the rejection of "cre-
dentialism" - the belief that you cannot talk about something unless
you have a piece of paper which says you can. Women's; confidence
In challenging the experts has grown as we questioned their wisdom
on health care, education, and child care.

In the field of economics our challenge had initially been confined
to explanations of why we were paid less than men. We were told it
was because we were less productive than men. We did not choose
the right jobs, we did not get ourselves trained properly, and we had
bad work habits: we preferred to work part-time, we regularly
dropped out of the labour force, and because of our commitment to
home and hearth, we did not take our work as seriously as men did.
(Of course, thiswas all couched in proper academic language - we
did not accumulate sufficient "human capital.") Women intuitively
rejected these expert pronouncements. \What we were told defied
common sense. We knew that someone must be profiting from
paying women lower wages and confining us to arather narrow
range of occupations. We challenged the experts. We fought the
collective, subconscious belief that it was the natural order of things
for women's work to be narrowly confined and to be valued less than
that done by men. And, although we certainly still have along way
to go in thisregard, we have made headway in making people view
women's work differently.

In the 1980s and early 1990s, the economic conditions for women
are much the same as those we faced in the 1970s, some of which
were outlined by the Royal Commission on the Status of Women.
Women's work is still occupationally segregated; women's wages are
still much less than men's; women still do most of the work in the
home; public child careis still woefully insufficient; poverty is still

overwhelmingly awomen's lot; and Native women, immigrant
women, and women of colour still face particularly gruesome obsta-
clesin their lives - barriers based on racism which are distinct from
those all women face.

The issues did not change, but our analysis of what iswrong
began to shift. We no longer focused our briefsto government in a
way which would show how "rational" a more just society would be
or how it could be in the economic interest of employersto reduce
discrimination. There is no economic argument which will convince
employers that they will be better off paying women one-third more
than they do now. They know better and so do we. We continue to
fight for the kinds of things we have focused on previously, but we
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have broadened our scope and have entered the general debate on
macro-economic issues. The logic of the situation has demanded this:
we could not ignore the larger agenda of economic restructuring and
the government's designs for Canada, since they would affect virtu-
ally every issue on women's agenda for action.

The change in focus in the 1980s, at least at the federal level of the
feminist movement's confrontation with the state, is a result of a great
many changes, but four of them are quite distinct. First of all, there
has been a greater awareness in the women's movement altogether
of the structural nature of women's oppression, the recognition that
it is not simply the sexist nature of individual employers or legislators
which is responsible for women's position in society. Secondly, the
dramatic economic downturn in the early 1980s highlighted the struc-
tural problems with the economy itself, something which no groups
interested in economic and social change could ignore. But there
were also changes which affected the nature of the women's move-
ment at the national level and had an impact on NAC's ability to focus
on broad economic issues. The first is that after 1984 the Liberals
were no longer in powet, so the Liberals on the NAC executive were
no longer placed in a defensive position about government economic
policy. NAC is an extremely broad-based feminist organization with
a membership of about six hundred women's groups, including those
from political parties as divergent as the Progressive Conservatives
and the Communist party. However, Conservative women were very
rarely elected to the executive. With the Conservative party in gov-
ernment no one was protective of their own party interests. The
second major change to affect NAC directly was in the composition
of its executive body. The 1980s saw the organization expand consid-
erably to include representatives from all regions of the country, but
there was also increasing membership on the executive from more
left-oriented women, trade unionists, and women from minority
groups. The greater representativeness on the executive meant more
sympathy for action which was critical of existing structures.

The move towards dealing with broader economic issues initially
focused on the tremendous social upheaval which occurred in the
depression period of the early 1980s. Unemployment rates were the
highest they had been since the depression of the 1930s. In 1983 and
1984 the official figures indicated that unemployment rose to over 20
per cent in Newfoundland and hovered between 13 and 15 per cent
in other Atlantic provinces, British Columbia, and Quebec. Even
Ontario, which traditionally does much better than other provinces,
had unemployment rates over 1o per cent." At the same time, interest
rates rose to 23 per cent. The government's dogged insistence on
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fighting inflation at a time when international economic pressures
were severely damaging the Canadian economy simply compounded
the problem. Women were hit particularly hard as their unemploy-
ment rates soared and they were forced to take up the slack in social
programs." The women's movement joined in the condemnation of
government economic policy and called for full employment policies
and lower interest rates.

In the early 1980s the Liberal government initiated the Royal Com-
mission on the Economic Union and Development Prospects for
Canada. The commissioners travelled the country eliciting presen-
tations from various community and business groups on the state of
the economy. The responses were predictable: the popular sector
called for greater government direction in the economy to eliminate
what were considered the most pressing problems - high unemploy-
ment and poor provision of social services . " The business communit
called for greater reliance on the private market mechanism anc{
government intervention in controlling inflation. The report of the
commission, which was published in 1985, clearly reflected the views
of business." Its major recommendations centred on a greater reliance
on the market mechanism, primarily through a free trade agreement
with the u.s. It also recommended increased privatization of publicly
owned enterprises and drastic changes in social services systems.
This report has been the blueprint for government policy since it was
produced.

NAC had been alarmed by the previous discussions on free trade
that had taken place during the 1984 election, primarily because of
the adverse effect free trade was likely to have on the manufacturing
industries where immigrant women were concentrated. It held a
series of discussions on the impact free trade was likely to have on
women, although at this point the overall implications were fairly
sketchy. Since the Progressive Conservatives, who had won the 1984
election, had indicated that pursuing a free trade agreement with the
u.s. was tantamount to economic and political suicide for Canada, it

appeared that the issue would be dropped. However, very strong
pressure from the international business interests was successful in
gaining Tory support for pursuing this initiative.

NAC had aroused considerable interest in its economic positions
by the time the Royal Commission's report was published, primarily
through the economic statement prepared by the NAC executive and
read by its president at the Economic Summit sponsored by the
government in early 1985. This hard-hitting analysis was widely
publicized. Earlier efforts of NAC during the 1984 election to obtain
a debate on women's issues between the contestants for prime
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minister were successful and added to the public credibility of the
organization. Also, NAC had received considerable attention for its
criticism of federal budgets. Altogether, the organization had estab-
lished itself as credible on economic issues with other popular sector
groups.

The response to the report of the Royal Commission (known in
Canada as the Macdonald Report) was swift. Inits publication The
Macdonald Report and its Implications for Womzen, NAC strongly criticized
the recommendations related to changes in economic and social pro-
grams, arguing that women would be most adversely affected by
these changes,g This launched a major campaign against the free
trade agreement which was taken up by women's groups across the
country. Free trade was perceived as a major policy shift on the part
of the Canadian government towards a much stronger reliance on
international market forces to shape the economic and political direc-
tion of the country. It was viewed as being closely related to other
government initiatives to privatize crown corporations and aspects of
social services and to deregulate transportation and communication
systems.

From 1985 to 1988, NAC and other women's groups researched the
impact these initiatives would have on women and pursued extensive
public education campaigns to communicate this information to
women throughout the country. The first issue to receive attention
was the attempts by the government to deregulate the telecommu-
nications industry, an attempt which was successfully thwarted for
a time. Then the issue of privatization grabbed public attention as
the discussion of Air Canada and Canada Post raged. But as the
negotiations began with the u.s. on a free trade agreement, this issue
became paramount.

The intent of this essay is not to explain why free trade will be so
damaging to women and to Canadians in general, but to indicate
that it was an issue which could not be ignored by the women's
movement because it threatened everything we had worked for in
the past.") One of the major contributions which the women's move-
ment made to an understanding of the implications of this initiative
was not simply what it would mean for women themselves (although
this was certainly important), but what it would mean for the services
sector altogether. The effect on services had simply not been a feature
in the discussion on free trade until the feminist analysis introduced
it. Actually, many issues in the free trade debate were ignored until
women took them up: the impact on manufacturing industries where
women worked; the impact on consumers. As women's groups

became more familiar with trade issues, they quickly applied
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this knowledge to their own area of expertise. Nurses, teachers,
public health workers, social workers, farmers, environmentalists,
'mmigrant women's groups, child-care advocates, and women in the
peace movement analysed the impact of free trade in these areas.

Women also organized for action. They published pamphlets, pre-
sented briefs to provincial, local, and federal governments. They
organized rallies, conferences, and demonstrations. They wrote arti-
cles for local and national newspapers and were frequently on the
airwaves condemning the move towards free trade. They became
conversant with obscure international trade law and its language:
wortds like "countervail duty" became a normal part of their language.
They also participated in coalitions with other groups to an unprec-
edented extent.

NAC was instrumental in organizing many of these coalitions on
the national and provincial level." The first association of over thirty
groups was convened in Toronto by Nac in November 198 5, and it
was a prominent participant in the national coalition, the Pro-Canada
Network, which began in March 1987. While the coalition work was
not without difficulties, particularly in the early stages when male-
oriented groups attempted to dominate the coalitions, feminist asser-
tiveness prevailed, and, in most (though not all) cases, the coalitions
functioned well. One of the most interesting documents to come out
of this period of action was the declaration on social and economic
policy directions for Canada, 4 77, Sfor Social Solidarity.” This was
a statement produced jointly by NAc, the Canadian Labour Congress,
the Confederation of Canadian Unions, the Confederation des syn-
dicate nationaux, the Canadian Conference of Catholic Bishops, and
the United Church of Canada; it was the first time any such joint
statement had been attempted. It began a process of analysing the
causes of the current socioeconomic crisis and identifying alternative
economic and social policy directions.

While initially the government ignored the whole issue of women
and free trade, ultimately it became alarmed by the polls which
showed that women's opposition to the agreement was enormous and
had grown steadily. The "gender gap" on free trade was not a minor
issue. By the time of the 1988 election, the government had issued
pamphlets explaining why free trade would be good for women, and
the minister responsible for the status of women took to the airwaves
with the same message. Economists working for the government
went to great lengths in public debates to explain that they knew
what was really good for us and that the women's movement was
very narrow in its understanding of economic issues. Women were
not convinced.
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The 1988 election was fought on the free trade issue and the anti-
free trade forces lost. There were many reasons for this result, not
least of which was the massive spending on the part of business
to promote free trade during the last two weeks of the election
campaign. The implications of free trade began to be felt immediately,
including a series of plant closures, mega-mergers, and the granting
of bank status to American Express. But the finance ministet's first
free trade budget in the spring of 1989 was probably the most impot-
tant indication of changes in the economic and social systems in
Canada. Almost all government cutbacks and regressive initiatives
are now presented as a necessity in light of our need to make
Canadian business competitive in international markets. The budget
was an attack on the universality of social programs, the cultural
community, regional development programs, public ownership,
unemployment insurance, foreign aid, and advocacy groups. NAC,
by the way, had its funding cut by 50 per cent between 1989 and
1992.

There have been positive results from the women's movements
attempts to combat macho-economics. We did not win, but we scared
them. The drastic reduction in NaGs funding is probably the most
flattering evidence of this. We are becoming effective and are a
serious threat to the way government and business want to rule this
country. We have gained strength by expanding our collective ana-
lytical abilities to encompass areas usually the preserve of specialized
economists.

The efforts of the women's movement to influence the Canadian
economy have raised issues in a new way. But what is especially
clear is that the women's movement will have to continue to develop
its analysis and action of broad economic issues. We will continue to
develop our understanding of why one of the intrinsically richest
nations in the world has such deep-seated structural problems and
find ways in which these can be solved.

18 Affirmative Action and
Women's Rights in the Reign of
Chief Justice William Rehnquist

MARJORIE HEINS

I am humbled by the task of addressing the current state of sex
discrimination and women's rights law in the United States, not only
because of its complexity, but because there are probably as many
different views to hold on sex discrimination and women's rights as
there are civil rights lawyers - a notoriously contentious bunch - to
take them. My account, consequently, will be impressionistic, and
naturally will highlight those issues that I find particularly wrenching
politically or intriguing intellectually.

This essay will discuss two interlocking subjects: first, affirmative
action as a legal concept and a social practice in the United States:
how its underlying principles have been misunderstood by large
segments of the public and most recently and dramatically by our
Supreme Court. Secondly, I will treat the debate over what has come
to be abbreviated among feminists in the United States as "sameness"
versus "difference." Should the law and the marketplace act in purely
gender-neutral fashion, treating women as "similarly situated" to
men, even when in reality - whether biological or cultural reality -
most of us simply are not? Or should differences be recognized and
accommodated in the service of a truer equality and, if so, how do
we distinguish between necessary acts in accommodation of differ-
ence and what justice William Brennan of the u.s. Supreme Court
dubbed "romantic paternalism;' which places women "not on a ped-
estal, but in a cage"?'

Let me start by defining terms. In the United States, affirmative
action means many things to many people. Perhaps most commonly
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